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Introduction 



For the first time since 1^0^ the United States 
has a new copyright law Public Law P4-553, General 
Revision of the Copyright Law, was signed by President 
Gerald R Ford on October 1*^, \97o It amends in its 
entirety Title 17 of the United States Code The effective 
date of the new law is lanuary 1, 1978 

The new law has enornnous implications for 
teachers, librarians, researchers, and scholars. It substan- 
tially affects classroom practices in the uses of materials in 
teaching and learning This handbook presents some 
highlights of the new law that are of particular interest to 
teachers and librarians and insofar as possible responds to 
questions which teachers and librarians have raised about 
it. Admittedly, this is not an easy task because in many 
instances the uncertainty of the language of the new law 
makes it difficult to give a clear, simple explanation of 
what may or may not be copied Ultimately, a definitive 
answer to some questions may require a judicial decision. 

The educational community does not consider 
that the new copyright law gives them the privilege of 
making unlimited copies of copyrighted works. In fact, the 
law limits what may be copied, under what conditions, and 
for what purposes The educational community does not 
wish to deny the rights of authors, many of whom are 
teachers and librarians What it does wish and has 

Er|c "o 



endeavored to do is to enable teachers and students to 
have access to information at the time they need it 
most— that "teachable moment" when students are ready 
to learn— and to protect the free flow of mformation so 
vital m a democrats society 

Copyright IS a limited monopoly granted by 
federal law The basic issue ib to determine the terms of 
and the limitations upon such monop(>ly in (>rder to 
prc^tect the public mterc'^t 



ERLC 



8 



I 



THE NEW 

COPYRIGHT 

LAW 



A. SOME OBSERVATIONS 



Article I, Section 8, of the Constitution of the 
United States gives to Congress the power "to promote 
the Prv ess of Science and useful Arts, by securing for 
limited limes to Authors .ind Inventors the exclusive 
Right to their respective Writings and f.'Jiscoveries " Thus 
empowered, Congress enacted the first federal copyright 
law m bven in its beginnings there were limitations 

on the scope of the monopoly. The provisions of the l/PO 
Copyright Act were enlarged and rev-sed by subsequent 
act^ at intervals of about 40 yearf. ~in 1831, 187P, and 
1P0<^ Fmallv, in }<^7o a new copyrtght law vyas passed, the 
first ma}or revision of the laws governing intellectual 
prc^perty m this country m almost 70 years 
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" he House Committee report accompanying 
P.L. 94-553 gives this background as to why the new 
copyright law was needed to replace the 190P versic>n 

Since that time sjgnifjcant changes m technology 
have a*^*^^tted the operation of the copyright law 
Motion pictures and sound recordings had fUSt made 
their appearance in IPOP, and radio and television 
were still in 'lie early stages of their development. 
During the past half century a wide range of new 
techniques for capturing and communicating printed 
matter, visual images, and recorded sounds have 
come into use, and the increasing use of information, 
storage and retrieval devices, communications satel- 
lites, and laser technology promises even greater 
ihanges in the near future The technical advances 
have generated new industries and new methods for 
the reproduction and dissemination of copyrighted 
works, and the business relations between authors 
and users have evolved n.^w patterns 

The copyright law is intended to bring about a 
balance between the m teres ts of the proprietors of 
copyright and the interests of the users of copyrighted 
materials Initially, Congress believed that it could protect 
the public interest by providing some incentive for 
authorship The thought was that if authors could be 
assured of some firancial return for their efforts, they 
would be more likely to create works These works would, 
m turn, increase the store of information and ideas 

b 
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available to the public Thers is now more recognition of 
the need for balance among all aftecteci interests 

It is important to keep in m^nd that each of these 
grcups-the proprietors and the users of copyrighted 
material-have certain "rights " The rights of the copy- 
right proprietors are granted by acts of Congress, not by 
the Constitution itself, and accordingly are sometimes 
leferred to as statutory privileges Users of copyrighted 
materials also have rights, and these do originate in the 
Constitution In particular, the First and Ninth Amend- 
ments guarantee to the American people the right to know 
and the right to read 

In United States law, copyright is a limited 
statutory monopoly which involves the privilege to 
restrict as well as to monopolize the diffusion of 
knowledge, hence, the public's right to use materials must 
be protected The late Chief Justice Charles Evans 
Hughes, in inte. pre ting the copyright law, rendered this 
opinion. "The sole interest of the United States and the 
primary object in conferring the monopoly lie in the 
general benefit derived by the public from the labors of 
authors " 

Certain safeguards have been written into the 
new law to protect teachers, librarians, researchers, and 
scholars as they carry out their responsibilities for 
educating all the people or for conducting research. These 
safeguards not only better enable them to carry out the 
responsibilities for which they are employed but guarantee 
their rights, as citizens of the United States, of access to 
information for teaching and learning purposes. 
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B. QUESTIONS ABOUT WHAT THE 
LAW MEANS 

1, What are the basic documents upon which 

the new copyright law is built? 

The bill for general revision of the United 
States copyright law was signed into law by President Ford 
on October IP, lP7t3. and became PL Q4-55i (Title 17, 
U S Code) The supporting docum».-nts w'hich h( Ip to 
interpret the law are the following from the Ninety- 
fourth Congress Conference Committee report (to 
accompany the bill S 22) on general revision of the 
copyright law (House Report P4-1733), report of the 
House ludiciary Committee (House Report P4-1476); 
report of the Senate ludiciary Committee (Senate Report 
P4-473), corrections to the House ludiciarv Committee 
report in the Congressional Record, September 21, lP7b, 
pages H10727-28; and the House debate in the Congres- 
sional RfiOrd , September 22, lP7o, beginning on page 
H10872 

2, Are these congressional reports important 

in understanding the law? 

Yes While they do not have the same force as 
law, they can be very influential in court cases They have 
less impact where the statute is clear on its face, if the 
statute IS not clear on its face, the reports are a ma)or source 
for interpretation of the statute 
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3. Is the new law retroactive? 

No. There is nothing retroactive about the 

new law. 

4. Does the new law preserve the differences 

between common and statutory law 
which have been part of previous copy- 
right enactments? 

No The new law aboLshes common law 
(nonstatutory K^w normally enforced by the courts) and 
extends copyright protection to unpublished works. It 
puts everything under statutory copyright From now on, 
everything will be copyrighted upon creation of the work. 
Instead of the dual system of protecting wc ' s under 
common law before they are published and under the 
federal statute after publication, the new law establishes a 
single system of statutory protection for all copyrightable 
works, whether published or unpublished 

5 How does the new law affect the duration of 
copyright? 

For works created after lanuary 1, 1^78, the 
new law provides a term lasting for the life oi the author, 
plus 50 years after the authors death, and a term of 75 
years after publication for anonymous works Th^ law 
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abolishes the 28->ear term from first pubhcatiun and the 
23-year renewal period For wor'-.i, already under statu- 
tory protection, the new law basically increases the 
present tota' 5o-year term to 75 years by a series of 
con^plex provisu^ns 

6. If everything is to be copyrighted upon 

creation, will it be necessary in the 
future to affix the date of copyright on 
the reverse side of the title page? 

rhe old Ii3w requires, as a mandatory condition 
of copyright prtUection, that the publibhcj copies of a work 
bear a copyright notice The new one calls fur a notice on 
published cc-pies, but omission or error will not imme- 
diately result in forfeiture of the copyright and can be 
corrected within certain time limits Innocent infringers 
misled by the um.si>ion or error vvill be shielded frt.m 
liability under the new law 

7. Will registration of the work be required in 

the future? 

Registration (or "getting the work 'copy- 
righted' ") will not be a condition of copyright protection, 
but the law provides ir.ducement to register A copyright 
owner whose work is mfringed before registration be 
entitled tc^ certain remedies but cannot enforce his right m 
the courts until the ork is registered With certain 
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exceptions, statutory damages and attorneys' fees are not 
recoverable for infringement of unregistered works. 



8. How may I learn if aparticular publication is 

in the public domain? 

By contacting the Register of Copyrights at the 
Library of Congress, Washington, D.C. 20559. Under the 
new law the Register of Copyrights will keep records of 
the deaths of authors and should be able to inform i 
upon requtst, if a given work is m the pubKc 

9. Does the new law invalidate contractual 

arrangements which libraries make 
with film or television producers when 
they obtain copies or pnonorecords of 
works for their library collections? 

No Such contractual obligations are made over 
and above the copyright law, hence, they must be honored 
first by the contracting parties, in effect, the librarian 
agrees to set aside the copyright law for a new set of 
obligations when he/she signs a coraract with the pro- 
ducer/publisher for the purchase and use of a given film, 
television program, or other work for a specified period of 
time in accordance with agreed-upon conditions of use. For 
this reason, librarians should study cai ^fully all purchase 
contracts before signing (Sec lOSlf] U!) 
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10 Does Ihe user retain his or her rights under 
federal copyright law despite contracts 
negotiated between producers and tal- 
ent? 

Probably ves, although this has not been 
deeded bv the courts In th.s mstance. the user .s not 
.nvolved in the contract except as a third party 1 he 
producer cannot take away the user's statutory right to 
fair use of a g.ven book, article, film, or telev.s.on program 
by a contract between a performer or actor m the film or TV 
program and him- or herself. 

11. How does a teacher or librarian register 
copyright on his/her own work? 

The teacher or librarian would follow this 

procedure' 

a Obtain an application form for copyright 
from the Copyright Office, Library of- 
Congress. Washington. D.C. 20559 Specify 
the type of work in order to receive the 
proper form (poem, novel, film, etr.) 

b Put on the verso of the title page the word 
copyright , followed by your name and the year. 

c Send two copies of yc work with the 
appropi.ate fee ($10) and application form to 
the U. S. Register of Copyrights at the above 
address. 
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II 



FAIR 
USE 



A. WHAT IS FAIR USE? 

Fair use has been defined as the right to use 
copyrighted materials m a reasonable manner without 
consent of the author It has been called one of the most 
important limitations on the copyright owner's exclusive 
rights and has been described as the court-developed 
doctrine that permits teachers, librarians, researchers, 
scholars, and others to use copyrighted works without 
paying the copyright holder. For the first time, fair use is 
now written into the law Section 107 of P L «54-553 reads 
as follows 

107 Limifafwn> on exilusK'e rights fair w^e 
NotvMthbtandiRfi the provisions of Section lOo, the 
{aw us.e of a copyn>;hted work, including such use by 
reproduction m copies or phonorecords or by any 
other meanji ^pecihed by that section, for purposes 
•.Lich as criticism, comment, tu vvs reporting, teaching 



ERLC 



18 THE NEW COPYRIGHT LAW 



(including multiple copies fur classroom use), scholar- 
ship, or research, is not an infringement of copy- 
right. In determining whether the use madeof a work 
m any particular case is a fair use the factors to be 
considered shall include— 

(1) the purpose and character of the use, including 
whether such use is of a commercial nature or is 
for nonprofit educational purposes; 

(2) the nature of the copyrighted work, 

(3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; 
and 

(4; the effect of the use upon the potential market for 
or value of the copyrighted work 

In House Report 94-147o, Congress has written: 

The criteria of fair use are necessarily set forth in 
general terms In the application of the criteria of fair 
use to specific photocopying practices of libraries, it is 
the intent of this legislation to provide an appropriate 
balancing of the rights of creators, and the needs of 
users {p. 74) 

The four statutory criteria are relevant in 
determining whether fair use applies to a particular 
instance of copying. They cover the making of single 
copies and the making of multiple copies, but whether or 
not the copying to be done falls withm fair use must be 
decided on the basis of its own particular circumstances. 

Certain items are especially noteworthy This 
law represents the first e-<plicit recognition that. 

Er|c lo 
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1. Fair use includes "teaching (including multi- 
ple copies for classroom use)"; and 

2. A valid consideration as to "the purpose and 
character of the use" claimed to be a fair use 
is "whether such use is of a commercial 
nature or is for nonprofit educational pur- 
poses " 

In th:s connection it is also relevant to note (as 
described in Chapter V) that the new law transfers to the 
copyright owner the burden of proof m connection with 
innocent infringements by teachers, librarians, archivists, 
and public broadcasters 

To aid in the interpretation of fair use, and 
especially to clarify the fair use right for teachers at all 
levels, a set of minimum guidelines was drawn up by 
representatives of educators, authors, and publishers. 
(Parties to th° agreement were representatives of the Ad 
Hoc Committee of Educational Organizations and Institu- 
tions on Copyright Law Revision, the Authors League of 
America, and the Association of American Publishers.) 
The guidelines make no attempt to cover all kinds of 
permissible fair use copying They apply only to copying 
for teachers and students in nonprofit educational 
institutions and to copying from books and periodicals. In 
addition, they clarify only minimum standards of such 
copying Copying which does not fall withm the minimum 
guidelines may nonetheless be permitted under the 
statutory fair use criteria The complete text of the 
agreement reached by the educators, authors, and 
publishers ib included m fhe House ludiciary Committee 
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report (House Report <?4-147b, pp 68-70) which accom- 
panies the new law It reads as follows. 

AGREEMENT ON GUIDELINES 
FOR CLASSROOM COPYING 

IN NOT-FOR-PROFIT 
EDUCATIONAL INSTITUTIONS 

With Respect to Books and Periodicals 

The purpose of the following guidelines is to 
state the minimum and not the maximum 
standards of educational fair use under Section 
107 of H.R. 2223. The parties agree that the 
conditions determining the extent of 
permissible copying for educational purposes 
may change in the future; that certain types of 
copying permitted under these guidelines may 
not be permissible in the future; and conversely 
that in the future other types of copying not 
permitted under these guidelines may be 
permissible under revised guidelines. 

Moreover, the following statement of 
guidelines is not intended to limit the types of 
copying permitted under the standards of fair 
use under ludinal decision and which are stated 
,n Section 107 of the Copyright Revision Bill. 
There may be instances in which copying which 
does not fall within the guidelines stated below 
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may nonetheless be permitted under the 
criteria of fair use 

GUIDELINES 

I. Single Copying for Teachers 

A single copy may be made of any of the 
following by or for a teacher at his or her 
individual request for his or her scholarly 
research or use in teaching or preparation to 
teach a clasb' 

A A chapter from a book* 
B. An article from a periodical or 

newspaper, 
C A short story, short essay or short 
poem, whether or not from a collective 
work; 

D A chart, graph, diagram, drawing, 
cartoon or picture from a book, 
periodical, or newspaper. 
II. Multiple Copies for Classroom Use 

Multiple copies (not to exceed in any event 
more than one copy per pupil m a course) may 
be made by or foi ^he teacher giv.ng the course 
for classroom use or discussion, provided that: 
A The copying meets the tests of brevity 
and spontaneity as defined below, and, 
B. Meets the cumulative effect test as 

defined below, and, 
C Each copy includes a notice of copyright 

EMC Lj 
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Defmttions 
Brevity 

(i) Poetry: (a) A complete poem if less than 
250 words and if printed on not more 
than two pages, or (b) from a longer 
poem, an excerpt of not more trian 251 
words 

(it) Prose* (a) Either a complete article, story 
or essay of less than 2,500 words, or (b) 
an excerpt from any prose work of not 
more than 1,000 words or 10 percent of 
the work, whichever is less, but m any 
event a minimum of 500 words. 
lEach of the numerical limits stated in / and 
above may be expanded to permit the 
completion of an unfinished line of a poem or of 
an unfinished prose paragraph.! 

(nO Illustration: One chart, graph, diagram, 
drawing, cartoon or picture per book or 
per periodical issue, 
(ir) "Special" works: Certain works in 
poetry, prose or in "poetic prose" which 
often combine language with 
illustrations and which are intended 
sometimes for children and at other 
times for a more general audience fall 
short of 2,500 words in their entirety. 
Paragraph it above notwithstanding, 
such 'special works" may not be 
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reproduced in their entirety; however, 
an excerpt comprising not more than 
two of the published pages of such 
special work and containing not more 
than 10 percent of the words found in 
the text thereof, may be reproduced. 
Spontaneity 

(t) The copying is at the instance and 
inspiration of the individual teacher, and 

(") The inspiration and decision to use the 
work and the moment of its use for 
maximum teaching effectiveness are so 
close in time that it would be 
unreasonable to expect a timely reply to 
a request for permission. 

Cumulative Effect 

(i) The copying of the material is for only 
one course in the school in which the 
copies are made. 

(ii) Not more than one short poem, article, 
story, essay or two excerpts may be 
copied from the same author, nor more 
than three from the same collective 
work or periodical volume during one 
class term 

(la) There shall not be more than nine in- 
stances of such multiple copying for one 
course during one claf.s term. 
1 The limitations stated in ii and Hi above shall 
not apply to current news periodicals and 
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newspapers and current news sections of other 
periodicals ] 

111. Prohibitions as to 1 and 11 Above 

Notwithstanding any of the above, the fol- 
lowing shall be prohibited* 

A. Copying shall not be used to create or to 
replace cr substitute for anthologies, 
compilations or collective works. Such 
replacement or substitution may occur 
whether copies of various works or 
excerpts therefrom are accumulated or 
reproduced and used separately, 
B There shall be no copying of or from 
works intended to be "consumable" in 
the course of study or of teaching. 
These include workbooks, exercises, 
standardized tests and test booklets and 
answer sheets and like consumable 
material 
C Copying shall not' 

(a) substitute for the purchase of books, 
publishers' reprints or periodicals; 

(b) be directed by higher authority; 

(c) be repeated with respect to the same 
Item by the same teacher from term 
to term. 

D. No charge shall be made to the student 
beyond the -ictual cost of the 
photocopying 

# 
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The foregoing agreement was reached after 
several years of discussion among the groups involved. 
Concessions were granted by all sides, although at times 
reluctantly, to reach a minimal position which seemed 
reasonable and fair— and clear No side of the controversy 
"won" or "lost." Each achieved some goals; each was 
disappointed in some aspects Overall, the new law 
represents a compromise between the various interests 
involved, designed to bring at least a minimum of certainty 
to fair use. 

Congressional approval of the minimum 
guidelines makes it clear that under the new law teachers 
have a fair use right to make (1) single photocopies (for 
their own use in teaching or in preparing to teach) of a 
chapter from a book, article from a periodical, a short 
story or poem, a chart or picture from a book, periodical, 
or newspaper, and (2) multiple photocopies for classroom 
use by students, subject to criteria such as (a) thf .umber 
of words to be copied, (b) the spontaneity of the need for 
such copies (at the teachable moment when pupils are 
ready to learn), and (c) the cumulative effect of such 
copying. 

Three categorieb of use are implied by the 
guidelines: minimum fair use, above minimum fair use, 
and uses which exceed fair use and are permitted only 
with permission from and/or payment to the copyright 
holder. When copying fits within the minimum guidelines, 
there is no question as to the applic^ility of the fair use 
right These guidelines constitute ^ floor below which 
teachers and librarians cannot be pushed Copying that 
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does not fit within the guidelines may be fair or not fair 
depending on the circumstances. For example, the statute 
states that multiple copying of excerpts may be reasonable 
and that the teacher may be protected if he/she exceeds the 
quantitative figure set forth in the guidelines. If a teacher 
needs to copy an entire article, story, or essay that is 265 
words in length (instead of the prescribed minimum of 250 
words), the add.tional 15 words might be considered a 
reasonable extension of the guidelines. Where the copying 
a teacher wishes to do clearly is not allowed by either the 
law or the guidelines, such use would be permitted only 
by obtaining permission, and if required, by making 
payment to the copyright holder It is important that 
librarians and teachers recognize the flexibility of fair use 
and not permit the approved "minimum" to become the 

"maximum " . ■ i- 

A similar agreement establishing guidelines tor 

five types of permissible minimum educational uses of 
music was worked out concurrently by representatives o 
six national music organizations clarifying fair use as it 
applies to music. This agreement also is included m House 
Report 04-1476, as follows: 

GUIDELINES FOR EDUCATIONAL 
USES OF MUSIC 
The purpose of the following guidelines is to 
state the minimum and nui the maximum 
standards of educational fair use under Section 
107 of H.R. 2223. The parties agree that the 
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conditions determining the extent of permissi- 
ble copying for educational purposes may 
change in the future; that certairt types of 
copying permitted under these guidelines may 
not be permissible m the future, and conversely 
that in the future other types of copying not 
permitted under these guidelines may be 
permissible under revised guidelines. 

Moreover, the following statement of guide- 
lines IS not intended to limit the types of 
copying permitted under the standards of fair 
use under judicial decision and which are stated 
m Section 107 of the Copyr'ght Revision Bill. 
There may be instances in which copying which 
does not fall within the guidelines stated below 
may nonetheless be permitted under the 
criteria of fair use 

A. Permissthle Uses 

1 Emergency copying to replace purchased 
copies which for any reason are not available 
for an imminent performance provided pur- 
chased replacement copies shall be substituted 
in due course 

2. For academic purposes other than perfor- 
mance, single or multiple copies of excerpts of 
works may be made, provided that the excerpts 
do not comprise a part of the whole which 
would constitute a performable unit such as a 
selection, movement or aria, but in no case 
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more than 10 percent of the whole work. The 
number of copies shall not exceed one copy per 
pupil. 

3. Printed copies which have been purchased 
may be edited or simplified provided that the 
fundamental character of the work is not 
distorted or the lyrics, if any, altered or lyrics 
added if none exist 

4. A single copy of recordings of performan- 
ces by students may be made for evaluation or 
rehearsal purposes and may be retained by the 
educational institution or individual teacher. 

5. A single copy of a sound recording (such 
as a tape, disc or cassette) of copyrighted music 
may be made from sound recordings owned by 
an educational institution or an individual 
teacher for the purpose of constructing aural 
exercises or examinations and may be retained 
by the educational institution or individual 
teacher. (This pertains only to the copyright of 
the music itself and not to any copyright which 
may exist in the sound recording.) 

B. Prohibitions 
1. Copying to create or replace or substitute 
for anthologies, compilations or collective 
works 

2 Copying of or from works intended to be 
"consumable" m the course of study or of 
teaching such as workbooks, exercises, stan- 
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^rdized tests and answer sheets and like mate- 
rial. 

3 Copying for the purpose of performance, 
except as in A(l) above 

4. Copying for the purpose of substituting 
for the purchase of music, except as in A(l) and 
A(2) above. 

5. Copying v^ithout inclusion of the copy- 
right notice which appears on the prmted copy. 



The two F'^^s of guidelines were adopted not 
only by the House Committee but also by the Senate 
Judiciary Committee in the conference report "as part of 
their understanding of fair use . The individuals who 
labored to reach the above agreements, as well as the 
congressional committees, feel the guidelines for print 
materials and for music are reasonable and fair— and clear. 
On the other hand, individual teachers and librarians are 
already asking questions and the press has already begun 
to inte»pret Hence, some of the questions most fre- 
quently asked by teachers and librarians are listed in each 
section of this report The questions have been selected at 
random to include as broad a scope as possible an ! to 
clarify the mtent of the parties who designed the 
guidelines and of the committees that adopted them in 
their reports However, the answers should not be 
construed as official interpretations of the federal law. 
Only the courts have this responsibility 
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B. QUESTIONS ABOUT PHOTOCOPYING 
FOR CLASSROOM USE 

1. What is meant by "fair use"? 

Strange as it may seem, there is no real 
definition of fair use \n the law There are some applicable 
criteria and a general concept of what it means. The 
concept of fair use is the legal right to copy without 
permission or payment a limited amount of copyrighted 
material where the use is reasonable and not unduly 
harmful to the copyright owner. Current writers m the 
copyright field have described the concept of fair use in 
varied ways For example 

• The privilege of using copyrighted material in 
a reabonable manner without the consent of 
the author 

• The doctrine establishing the principle that a 
copyright is not infringed, and damages may 
not be assessed or further copying enjoined, 
if the material is to be "used" in ways that are 
'fair" to all concerned 

• An equitable rule of reason 

• A safety valve 

2. What criteria does Congress set up for 

determining whether a given use is a 
fair use? 

As noted previously, Congress has established 
four criteria for determining if a given use is a fair use: 
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(1) the purpose and character of the use, including 
whether such use js of a commercial nature or is 
for nonprofit educational purpi>ses, 

(2) the natire of the copyrighted work, 

(3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; 
and 

(4) the effect of the use upon the potential market 
for or value of the copyrighted work 

And in the House report. Congress has written* 

The criteria of fair use are necessarily set forth m 
general terms In the application of the criteria of fair 
use to specific photocopying practices of libraries, it is 
the intent of this legislation to provide an appropriate 
balance of the rights of creators, and the needs of 
users 

3. What kinds of materials may be copied under 

fair use? 

Excerpts from books, periodicals, newspapers, 
musical, graphic, and audiovisual works, including short 
whole works, are among the kinds of material that may be 
subject to fair use copying under certain circumstances. 
Off-the-air taping also may be fair use. 

4. Who may take advantage of the fair use 

provision? 

Educators, librarians, scholars, researchers, stu- 
dents, and users of libraries are among those eligible to 
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exercise the right of fa.r use. It .s the use made of the mate- 
rial that .s s.gn.f.cant more than the occupation of the user. 
^See fair use criteria in question 2 above ) 

5. How dot, fair use in the new law differ from 

fair use in the 1909 law? 

The 1909 law makes no provision for any 
copying Whether an instance of copying was considered 
fair use-depended solely upon ,udicial interpretation by the 
courts on a case-by-case basis. In the new law, fa.r use is 
given statutory recognition for the first time U appears in 
Section 107 Furthermore, the congressional reports add to 
the possibility of certainty by outlining what Congress in- 
tended by "fair use " 

6 Are there guidelines to help teachers deter- 
mine whether copying may be fair use? 
Yes there are two sets of fair use guidelines 
.ncluded in the legislative history of the new copyright 
law guidelines on copying from books and periodicals for 
teachers and students in nonprofit educafonal institu- 
t.ons, and guidelines on educational uses of mus.c^Bothare 
reprinted in this chapter of the handbook (pp. 20-29). 

7. Are the guidelines applicable only to teach- 
ers? What about librarians? 
The word teuJu-r in the guidelines is meant to 
..ulude not only educators but librarians and other instruc- 
tional specialists working in consultation with teachers. 
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8. What is the relationship between the guide- 
lines and the law? 

The guidelines are not written into the law 
itself but arc part of the legislative history c t the copyright 
act that courts will use in interpreting the law's provisions 
The House ludiciary Committee, m its report on the 
copyright act (House Report P4-147fc>, p 72), comments as 
follows on the guidelines 

The Committee believes the guidelines are a 
reasonable interpretation oi the minimum standards 
o{ Kur use Teachers vviil know that copying within 
the guidelines is Kiir iibe Thus, the guidelines berve 
the purpose of hlling the need for greater certointy 
atu] protection tor teachers 

9 Are the guidelines easy to use? Are they any 
help for teachers and librarians? 

Yes, they provide a practical, straightforward 
way to determine the extent to which a given work, or 
portion of a work, may be reproduced for teaching, 
scholarship, or research purposes In applying the guide- 
lines, three standards must be considered, brevity, span- 
tanntu, and cumulative effect 

As to Incviiu. the guidelines provide a quanti- 
tative measure of what might reasonably be considered 
minimum fair Ui>e Different measures applv, depending on 
whether the work is a poem, prc^se, or an illustration 

!npontiineity. the t»uidelines stres^, is the central 
LinisideratKUi in a«u fair use situatK>h By spontaneity is 
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meant (a) that the copymK done at the instance and 
inspiration of the individual teacher, and (b) that the 
inspiration and decision to use the work and the moment of 
Its use for maximum teaching effectiveness are so close m 
time that it would be unreasonable to expect a timely reply 
to a request for information 

The third consideration, cwmwuihiv effect, means 
that there is no intention to anthologize the reproduced 
materuils, that the copying is for only one course in the 
school m which tne copies are made, that not more than 
one or two exierpts from the same author nor more than 
three from the same work during one term are involved, 
and that not more than nine instances of such multiple 
copying f«>r one course during one term are anticipated 

10. In the section on cumulative effect in the 
guidelines, what is the meaning of the 
term "course"? The guidelines state, 
"There shall not be more than nine 
instances of such multiple copying for 
one course for one class term." For a 
fifth-grade teacher, does this mean that 
"fifth grade" is a course, or does it mean 
the separate subjects such as English or 
social studies that the teacher must 
teach? 

AUhodgh It i^ not written into the guidelines, 
thvrv was an understanding among the negotiators that by 
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"course" is meant one semester or term of a given subject. 
In the case of the fifth-grade teacher, the intent 4S that 
"course" would refer to the sub)ect taught The teacher 
who teaches several subjects to the same students would be 
entitled to the nine instances of copying in each of the sub- 
jects he/she teaches 



11. In the section on prohibitions in the 
guidelines, what is the meaning of the 
phrase, "Copying shall not be directed 
by higher authority"? 

In the elementary and secondary schools, the 
curriculum guide for a particular grade level or course may 
mandate or recommend that a teacher use certain dupli- 
cated materials to asbi^t his/her teaching at a particular time 
during the course. Or the department head in a school 
which depends heavily on ability grouping may believe that 
bome of the le^b desirable consequences of such tracking 
could be overcome if all the students in Engli:>n classes in 
grades 10-12 share periodically the same literary experi- 
ence on the ^ame day With the help of a couple of 
department members, he/^he chooses a substantial excerpt 
from Marquis'tnt/ii/ i{Ht/ mthihihd because it is amusing and 
easy to read The department hea'J then asks the i>chool 
secretary to make enough copies for all the students These 
practices would not be permitted under the guidelines .f 
permission had not been obtained in advance by the super- 
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visor. The use would have been"directed by higher author- 
ity." The assumption here is that the writer of the curricu- 
lum guide or the department head would have had time to 
clear the material and obtain permission in advance since 
curriculum guides are usually written at least a term ahead. 



12. The guidelines seem to imply that if one 
teacher in a school makes multiple 
copies of, for example, Karl Shapiro's 
"Auto Wreck" for his/her own specific 
course, no other teacher of tha^ same 
course may do it. Is this interpretation 
correct? 

No, it IS not correct In replv, one might ask, "If 
the school is a relatively large school, or even if it is a 
major university, with several hundred teachers, how 
would any one teacher know what works had been copied 
by other teachers?" It is the specific intent of the 
guidelines to eliminate such uncertainty for teachers. It is 
the intent to permit a teacher, acting under his/her own 
volition, to copy— subject to length and spontaneity— suf- 
ficient copies for students in his/her course, even if he/slie 
teaches two sections of that course The teacher may not, 
however, make an overrun of copies for other teachers 
even if they are teaching the same course Likewise, if 
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copies are made for a specific teacher in a specific course, 
that teacher may not use them m another course except 
under the restrictions of the guidehnes (i e., the number of 
times copying is permitted for a smgle course, spontaneity, 
and brevity) 



13. Does use of a work for one term mean that a 
teacher would be permitted to use 
Frost's "Birches" in the fall semester of 
American Literature but not in the 
spring semester of the same course? 

Precisely hO Assuming spontaneity m the fall 
semester, the copymg of "Birches" would fit, but if it 
worked, then the teacher would have time to ask 
permission or (he copyright holder to use it again several 
months later 



14. May a teacher duplicate six pages from an 
out-of-print textbook to send to an 
absent student? 

Most likely y^^, under the single-copy provi- 
sion If It would have been appropriate to make a copy for 
that student m the class, the oul-of-class student copy is 
also appropriate 
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15 May a teacher duplicate a page of synonyms 
and antonyms from a workbook nsed at 
a different grade level for a student 
who needs special help? 

Workbooks, exercises, standardized tests, and 
test booklets and answer sheets are considered consum- 
able materials m the gu.dehnes and may not be reproduced. 
,n this mstance-where only one page and one student are 
.nvolved-one could argue that th.s particular use would 
probably be categorized as a fair use, provided it is an iso- 
lated mstance and not a regular practice 




16 Our school recently purchased new litera- 
ture texts. A short story which I have 
had much success with is not contained 
in them. Since the story is only four 
pages long, about 2,000 words, I made 
30 copies for my class. Would this be 
permitted under the new law? 

Yes It would be permitted provided the test of 
spontaneity was met, i e . depending on the time e apsed 
between when you discovered that the story was not 
.ncluded and when it was u.ed However, it wou d 
definitely not be permitted ,f you were to use .t a second 
t.me without permission from the copyright holder 
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17. "The Wizard of Id" is a syndicated comic 
strip. Its humor rests often on linguistic 
and semantic slips. If I photocopied the 
strip to post on my bulletin board and if 
a number of other teachers saw it and 
liked it and wanted copies for their 
bulletin boards, could I make them? 

There would be no problem for you in copying 
and posting the single strip. Also, since only one copy 
would be requested by other individual teachers for their 
classroom use. you could make several copies, one for each 
teacher who requested it spontaneously. However, you 
could not distribute cop.es which were not requested. 

18. A teacher would like to duplicate 30 copies of 
all the poems about snow she could find 
for an English class to read and discuss. 
Each student, in accordance with in- 
structions, would select one poem 
which most made him/her feel the cold. 
Would this be permissible under the 
new law? 

Probably not. The teacher has a problem here. 
Under the guidelines, he/she is restricted to nine 
copyrighted poems and then must forego all multiple 
copying privileges for the rest of the term (Para. !!, 
Cumulative Effect [iiiD (Comment: A good idea, but an 
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expensive one under the guidelines!) Furthermore, the 
guidelines prohibit copying used to create or replace or 
substitute for anthologies, compilations, or collective 
works. 

19. On certain festive occasions or before a 

holiday, could a teacher make multiple 
copies of a poem, short story, or essay 
so that the class might better under- 
stand and/or appreciate the occasion? 

This would be permissible if the restrictions on 
brevity, spontaneity, and cumulative effect are adhered to. 
it would not be permissible a second time without 
obtaining permission from the copyright holder 

20. Art Buchwald's column is not carried by our 

local nev/spaper. I subscribe to an out- 
of-town paper and often use copies of 
his column in my social studies class to 
spark discussion. Is this permitted? 

The intent and spirit of the writers concerning 
the freedom given in the section in brackets following Para- 
graph 11, Cumulative Effect (m) of the guidelines should 
apply only to news Therefore, the intent of the guidelines 
would not pe: mit the above practice as stated. The use of a 
syndicated column in a newspaper would have the same re- 
strictions as any other prose selection The practice would 
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seem to be permitted, however, if a literal interpretation is 
given to the bracketed passage 

21. A choral director in the local high school 

makes a new arrangement of a popular 
song and reproduces 48 copies of the 
arrangement on a duplicatmg machine 
for members of his chorus. Per. litted? 

No The music guidelines would not permit this 
because the fundamental character of the work has been 
altered This would exceed the bounds of fair use 

22. Can a copyright holder prevent fair use by a 

teacher, librarian, or researcher with a 
statement next to the copyright notice 
as follows: "All rights reserved. No part 
of this book may be reproduced or 
utilized in any form or by any means, 
electronic or mechanical, including 
photocopying, recordmg, or by any in- 
formation storage and retrieval system, 
without permission in writing from the 
publisher"? 

Such notice canntU abnd>;e the user's fair 
use rights under the statute 
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23. May a school, college, or library feed a 

copyrighted work into a computer, 
without infringement, on the assump- 
tion that questions of fair use or 
payment would be limited to output or 
printout? 

There is no clear answer The law, Section 117, 
merely says that it makes no change m what the previous 
law was The House Committee, m Report ^4-147t?, says 
that "it would be premature" to legislate now and will 
await the report of the statutorily created National 
Commission on New Technological Uses of Copyrighted 
Works 

24. May a teacher reproduce a workbook, in 

whole or in part, for all students in the 
class? 

Positively not' Workbooks are consumable 
upon use and this would be a defmite infringement 
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EDUCATIONAL N:EDIA 
AND TECHNOLOGY, 
INCLUDING 
OFF-THE-AIR TAPING 
OF TELEVISION AND 
RADIO PROGRAMS 



A. WHAT DOES THE LAW PROVIDE? 

Foi the first time, Congre^. has specifically 
recognized in the legislative history of the new copyright 
law that off-the-air taping of commencal television and 
radio programs for nonprofit educational use by teachers 
in classrooms may be fair use The problem comes in 
determining the scope of fair use in this context The 
House ludiciary Committee (in House Rept rt P4-1476) 
comments as fo^' /ws 

Yhv problem of oft-thi'-.i«r taping for non-profit 
classroom use of topyn^hlcd audiovisu.il works 
uuorporated in radio and ' ^vision brtMdtasts has 
proved to be diffauU to resolve The Committee 
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believes that the Lwr use dottnne h^is some limited 
application in this area, but it sippears that the 
development of detailed guidelines vvtll require a 
more thoiough exploration than has so hir been 
possible of the needs and problem b of a number of 
different interests -effected, and v»f the various legal 
problems presented Nothmg in section 107 oi 
elsewhere in the bill ih intended to change or 
prejudge the law on the point On the other hand, 
the Committee is sensitive to the impc^rtance of the 
problem, and urges the representatives of the 
various interests, if possible under the leadership of 
the Register ot Copyrights, to continue their 
disaissions actuely and m a ronv,tructive spirit If it 
vMHild be helpful to a solution, tl.e Committee is 
re j^ptive to U'^>^ rtakmg further consideration of the 
problem in a , • C 71 ) 

As ti frsr step m resptinding to this legislative 
mandate, tht Copyright Office and the Ford Foundation 
sponsored a conference on video rctt^rding for edacational 
use-s in lulv 1^77 Although there appeared to be 
overwhelming c^msensus on the part of conferees (some 
70 participants broadly repre ,^ntative of a vvide range of 
vievvptMnts and interests, including the [Register of Ctipy- 
rights) that fair use does indeed have application tot)ff-the- 
air taping, there vvere widely divergent views as to what 
constitutes fan use tind what kind^ of prcnedure^ might be 
set up for "over and above fair use situations Several 
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methods were discussed for making materials automati- 
cally available without permission and with compensation 
fc^r those instances where the teacher or librarian wants to 
keep the copy beyond a particular fair use period No 
specifics were agreed to at this conference Further follow- 
up on the meetmg is planned by the Copyright Office 

Thus, at the time this handbook goes to press, 
all that can safely be said on this subject ib 

1 "The fair use doctrine has some limited 
application" to off-the-air taping of commer- 
cial radio and television broadcasts for 
nonprofit classroom use, and 

2 Guidelines need to be deveU^ped to provide 
for greater certainty, and the process ft)r 
doing this has already been started 

In the case of off-the-air copying of noncom- 
mercial (publit) television and radio programs, the public 
broadcasting industry has made many favorable conces- 
suMis to make instructional t( ?vision programs available 
to classrooms through off-the-air taping For ex.^niple, 
four national public broadcasting agencies (Public Broad- 
tasting Servile, Creat PLnns National Instructional 
Television Library, Public Television Library, and the 
Agency for Instructional Television) have developed a 
I /int p'^licy statement pertaining to "School Rerecordmg 
Publit and Instnational Television Programs" The 
polity statement covers all suth programming distributed 
by the agenties, excluding only those programs prohibited 
by reason of production c^r distribution rights restrictions 
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It permits a school, withm certain specified limitations, to 
record off the air public and instructional programs dis- 
tributed by the agencies and to retain these rerecordmgsfor 
a seven-day period. The signatories to this policy intend to 
publish lists of programs schools may copy Teachers and 
librarians should contact their local public broadcasting sta- 
tion for the program lists and for further information if 
desired 

The )o»nt bt.itement of policy is reprinted in 
Appendix A of this h*indbook 

The tommercial television networks have 
refused to dllow education*il institutions to tape programs 
off the air without permission because of contracts they 
hdve with performer guilds and produung organizations, 
in the past ve.ir several networks have offered a licensing 
plan to schools for the privilege of taping off the air "hard 
news and certain news events " Under the new law, m 
Seetion 108, libraries and ari^hives have been given the 
right to record newscasts off the air This same section 
permits hbrarie>". to reproduce and distribute "a limited 
number of cc^pies and excerpts of an audiovisual news 
progra.n," subject to certain conditions applicable to all 
types of copying authorized for library purposes. Other 
than these, there have been no major concessions to 
education b> the commercial broadcasting industry with 
respect to oft-the-air taping 

In the kuig historv of the copyright revision 
effort that culminated in l^To copyright law, for 
some rcM^cm nctt much attention was given to off-the-air 
taping i>f ^v>mmercial broadcasts and telecasts for noncom- 
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mercial educational uses This was due m part to the 
reluctance of some sectors of the TV industry and in part 
to the fact that only very recently has the technology been 
available in a form that makes such off-the-air taping a 
substantial problem. In any event. Congress has told the 
parties, in effect, to "get together and agree on something" 
before Congress itself acts to ratify sueh consensus. Since 
guidelines have not been developed, teachers and librar- 
ians must make every effort to keep their practices within 
-16 spirit of the fair use criteria. 

B. QUESTIONS ABOUT EDUCATIONAL 
MEDIA AND TECHNOLOGY 

1 . May a teacher make a transparency of a map 

or chart in a newspaper for showing to 
the class? 

Yes, a single transparency may be made under 
the single-copy provision of the guidelines pertaining to 
books and periodicals (see Chapter II) subject to the 
provisions outlined in Paragraph III (A), (B), and (C) 

2. May a teacher use an opaque projector to 

enlarge an outline map from a reference 
book to measure students' ability to 
name states, rivers, and capitals? 

in the case of an opaque projector, no 
copyright issue is mvolvrd since no copying is involved 
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3. Is it permissible under the new law for a 
teacher to videotape a television cr 
radio program off the air for iater 
playback to his/her class? 



The House Committee states that the fair use 
doctrine has 'hm.ted" application in this area, but agreed- 
upon guidelines between the parties concerned as to what 
constitutes fair use have yet to be developed In the case of 
public broadcasting, schools are permitted in most (but not 
all) instances to tape programs off the air and retain such 
recordings for a seven-day period Four public broadcast- 
ing agencies have developed a )Oint policy covering such 
, ff'-the-air taping (see AppenU.x A) This policy, however, 
has not been extended to public libraries but is limited to the 
context of classroom instruction. In the case of commercial 
television programming, there is still no consensus as to 
how much of a program may be copied and how long that 
copy may be retained before it is erased The fact that there 
,s no agreement on what is a "minimum" guaranteed fair 
use in of f-the-air taping, however, does not mean thit there 
,s no fa.r use in such circumstances It does mean that action 
by schools IS more at their per-l than if agreed-upon 
minimum guidelines were adopted by the congressional 
committees It could well be that some |udicial decisions 
may go a long way toward deeding this question even 
before guidelines are devised or accepted 
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4. Does the above also apply to taping the audio 

portion of a TV panel show off the air 
for later playback to a class? 

Yes, the same situation applies Most parties 
agree that some type of permission procedure for copying 
over and above fair use will eventually be devised so that 
teachers will have easy, efficient access to TV and radio 
programs In the meantime, teachers must make every 
effort to live within the established fair use criteria 

5. May a school library/media center make a 

video cassette of a Ibmm film which it 
owns? 

No, this would be an infringement of copyright. 
The fact that the library had already purchased the film 
does not necessarily mean the library bought the rights to 
reproduce it 

6. Is it legal for a school district to show on 

closed-circuit television Ibmm films 
from its library to schools within the 
district^ 

This would present a problem unless the closed- 
circuit system isionfitwd to one buildin^;: The latter situation 
would be comparable to showing the film on a lt>mrn 
projector within the sch(H)l and would be allowable 
Otherwise, the practice wnnild be prohibi 
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7. May a librarian make an audio cassette of a 

disc recording for more efficient stor- 
age and retrieval purposes or for 
individual teachers? 

Section 108 does not permit a library to copy an 
entire work for such purpose However, this section will 
permit the taping o\ a deteriorating disc recording, under 
certain circumstances, should an unused replacement be 
unavailable at a fair price 

8. Students often make reports on tape. To 

make the tapes more attractive they 
mclude background music from rec- 
ords. Is this permissible? 

\ short muMcal excerpt would be permissible, 
but continuous music throughout would not 

Q. Is It permissible for a media center to show 
on television the preview of a film it is 
considering for purchase in order to 
obtain the widest possible evaluation 
from teachers? 

There a' two problems here, one regarding 
contr.Kt and one regarding copyright It is possible. 
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although by no means assured, that on the copyright 
question alone such a practice might conceivably be 
permitted in some instances under Section 110 (2) (c) (iii), 
which authorizes transmission of a nondramatic literary 
or musical work if such transmission is made primarily for 
"reception by officers or employees of governmental 
bodies as a part of their official duties or employment/' 
The House Report describes such transmission as in- 
service training. However, it must also be determined 
whether such transmission is permitted under the 
contract between the media center and the distributor or 
producer 



10. A school music teacher tapes a performance 
of his/her school orchestra for purposes 
of student evaluation or analysis. Is this 
permissible under the new law? 

Yes, this IS clearly allowed under the music 
guidelines (see Chapter II) If, however, one copy were to 
be made for each student m the class to take home, this 
would be an infringement The guidelines state, "A single 
copy of recordings of performances by students may be 
made for evaluation or rehearsal purposes and may be 
retained by the educational institution or individual 
teacher " 
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11. A media center in a large high school tapes 

musical selections from various radio 
broadcasts to illustrate for students 
various forms of popular music and 
makes copies of the tape available to all 
the music teachers in the school Is this 
permitted under the new law? 

No, this would be prohibited because the effect 
would be to create an anthology or compilation 

12. May a teacher show a film (bought by the 

school) in a nonschool building used for 
an adult education class? 

Yes The law allows performance or display of a 
work by a teacher "in a classroom or similar place devoted 
to instruction " (This assumes that the purchase contract 
does not forbid such use ) 

13. Does the same apply to showing the film 

itself (not by TV) to a homebound pupil 
in his/her home^ 

Yes 

14. Does thib same apply if 10 classes are 

brought together in an auditorium? 

Yes, if no one from outside the school is present. 
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15. Does this apply also to performances in the 

school where the public is invited and is 
present? 

Yes, but only if it is *i nondramatic literary or 
musical work, and only if the performance is "without any 
purpose of diiect or indirect commercial advantage" as 
defined in the statute 

16. May an instructional broadcast use copy- 

righted materials without clearance or 
permission? 

Only m certain instances 

1 The materuil must be a nondramatic literary 
or musical work 

2 The performance must be "a regular part of 
the systematic instructinnal activities of 

a nonprofit educational institution " 

3 The performance must be "directly related 
and of material assistance to the teaching 
content of the transmission " 

4 The transmission must be made primarily 
tor "reception m classrooms t)r similar place-* 
normally devoted to instruction/' or "recep- 
tu>n by persons to whom the transmission is 
directed because their disabilities or other 
special Lircumstames prevent their atten- 
dance in classrooms or similar places nor- 
mally devoted to instruction/' or "reception 
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by officers or employees of governmental 
bodies as a part of their official duties or em- 
ployment " 

17. Do these provisions authorize instructional 

broadcasts to use copyrighted material 
without clearance or permission for 
instructional TV college credit courses? 

Yes, under the same conditions and limitations 
,f the broadcasts are aimed at regularly enrolled students 
and are conducted by recognized higher educational 
institution^ 

18. May a librarian make an audio cassette of 

Mussorgsky's "Pictures at an Exhibi- 
tion" for use by a student instead of 
allowing the student to check out the 
library', disc recording of his work, 
which may break if allowed to circulate? 

Making a copy of the entire work without 
permission would be unlawful, unless the library acquired 
reproduction rights al the time of purchase. Excerpting 
small portions of the work on tape for student use would 
constitute fair use 



IV 



LIBRARY 
COPYING 

A. WHAT DOES THE LAW PROVIDE? 

The new copyright law treats copying by 
libraries somewhtit differently from copying by teachers, 
students, researchers, or scholars The doctrine of fair use, 
set forth m Section 107, applies to libraries )ust as it does 
to educators and others, and to this extent libraries are 
treated no differently It is m connection with this section 
that guidelines for classroom and teaching uses of bt>oks 
and periodicals were developed as well as guidelines for 
iucational uses of music These guidelines apply to 
librarians in educational institutions m their work with 
members of the instructional staff 

Library copying that may exceed fair use is 
authorized in Section 105 of the new taw In connection 
with this section, a set of guidelines on interlibrary lending 
was developed by representatives of author, publisher, and 
library organizations under the aegis of the National 
Commission on New Technological Uses of Copyrighted 
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Works These guidelines (ufficially called "Guidelines for 
the Proviso of Subsection 108 |g| IZl") were included in the 
conference report cn^» the copyright act (House Report ^4- 
1733, p 72) and are repnntt-d in Appendix B of this 
handbook 

Jo determine whether or not a particular 
library is eligible to make copies as authorized by Section 
108 of the law, the hbrarum should look first at Section 
108 id) to see whether the library meets t!ie three 
eligiblilitv criteria 

1 The libr arv must be one whose ci.>llectKms 
are open to the public or avaiKible to outside 
researchers 

2 The ciipving must no[ be done for commer- 
cial advantage 

3 Copies must nului^t* a notice of copyright 

U the librarv meets the requirements of Section 
108 (a). It is then eligible to make* copies .is authorized by 
the rest of Section 108 These are of two general kinds: 
c(ipies for the librarv collection, and Lopies for library 
users Copies for the collection art* authorized in Section 
108 (b) and it), provided certain c on ditu^ns ,ire met, while 
Lopies for users are authorized ir^ Sf'. ti'>n 108 fd) and (e) as 
limited bv SectuMi 108 (g) and (h) Librarians are urged to 
study the text ot Section 108 of the law, in addition to 
SectiiMi 107 on fair use, suue both apply t(^ library copying 

StiHon 108 expressly states alst^ that the 
copying rights it grants libraries do no[ override an\ 
contractual obligatums assumed bv the librarv at the time 
it 'jbtamed a work for its toiler tuMi In view of this 

Er|c 5 : 
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provision, hbranan^ must be cspctiallv sensitive to the 
conditions unuer which they purcluise materuils Before 
executing p.t\ agreement vxhkh would limit their right^^ 
under the copyright lav\, librarians should seek legal 
counsel through their admini-. ^ Uors 

B. QUESTIONS ABOUT LIBRARY COPYING 

1 What rightb dc^es the new law grant to 

libraries regarding reproduction of 

copyrighted materials? 

I he new law provides that it is not an 
infi tent for libraries U> reproduce no more than one 
ct^py of a work or to distribute suth (.op I'luler specified 
conditu)ns if ( 1 ) the i eprodu-. tion or (.listrihution is made 
without anv purpose o\ di.ect or indirtM commercial 
advantage (2) the collections o\ the library or arc iuves are 
(a) open to the public or ih) available not only to 
researthers afhliatv\. .nth the librarv or archives or with 
the institution o|- which it a part, but aUc) to other 
persons doing reseanh m a speciali/fd held, and {3) the 
reprcniuc tion or Ji^trihurioi^ of ihr work includes a notice 
c^f copyright 

2 Dcies the ne^v law permit libraries to engage 

m off- the -air copymg of bi v^adcast 
progra ms^ 

:e- m a hmitcd wav I he extent to \s'hKh 
lipraries and evlucational institutun,^ ina\ i opv e*l"l" the air 
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under the f.iir u.c provision ot the Kivv li, now being 
discussed vvideiv The House ludiCMry Committee report 
(House Report P4-147o) st.ites th.it the t.iir use doctrine 
has limited .ipplic.tion to suih off-the-.i a-pyin^, but the 
jmount of .opyins permissible .ind the L Uh the fair 
use period .ire still considered items of ■ unfinished 
business" by the U S Copyright Office 

Cert.iin libr.uies .ire ^peufu.dly authorized jy 
the new l.iw to t.ipe .ludiovi .u..l news progr.ims To be 
eligible for this otf-the-.ur t.iping, .1 libr.irv must meet the 
qu.ilifa.itions of Section 108 (.1) .is set out in the answer to 
.luestion 1 If It meets these qU.ilifa.itions, the libuiry is 
tree to reproduce on videot.ipe or othe- medium "loc.il, 
reKion.il. or network ncw.c.ists, interviews concerning 
.ui-rfnt news i vents, .ind on-the-spot cover.ige of news 
events, ,inu to distribute .1 limited number of reproduc- 
t, .-s ot such piogr.ims on .1 io.in b.isis ' iffouse Report ^4- 
1,331 

3 VVh.1t news progr.itns ill uiuk-r the provi- 
sion for limited reproduction and 
distribution bv qualified libraries and 
.uchive^'" 

This proMsion .ipphes to the daily newscasts of 
the national networks and Knal stations which report 
(.^^.^ts of the dav. uiterMews coiKerning current news 
e^ent■,. and on-the-spot cover.ige ot news even '.t does 
not applv (except as alloued bv fair use when final!; 
deternu.uc'i to documentaries lexcept document.uy 
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progfcimb invt^Kmg nevvi? reptirtmg^ m.ig.i/ine f^ormjt, or 
other public iiltair^ brcuidLdbtb dtMling vMth sub|ects of 
gen^rdl interest to the viewing, publie 



4 Are there any hniitations on the rights of 
researchers who borrow broadcast 
news tapes ^ 

^ es l.ibrtiries m.iy lenJ the tapes only K>r use in 
research \ recipient oF a topy of a televi^^ion broadcrt^.t 
may not perform, t opv, or hether or not Kir profit, a 

copy ot [hv tt'leMsioi. nev^ .>adtast 



5 C\hi teather duphcate, or have duphcated, 
copyrighted materials and place them on 
reserve for student use ui ''he hbrary^ 

Not 1^ thi'rr is tinu^ to recjue^t permission in 
adxanu' It t^iMU tM\ able that a ttvicher i.ould ha\f such 
material pLueJ on le^fiAf if ^he lOspirvition to use the 
material lonu-s suddi.'nK, thtTt- n no timt* to request 
permission, <huI tlu' matt-riai meets the otfier rfquirc- 
metits of bu-Mtv nd vunuilati\t' effect set forth in the 
guidelines pei taming to books and periodicals (see C hapter 
il' C^thervMse p'Tmission nuist be sought, unless the 
materials topieu are exierpts onU 
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6. A Student goes to the media center to 
photograph five pictures from a book 
on hgypt to include in a report he or she 
is preparing for class Is this allowable? 
Yes. this vvould foir use so long as the 
number of photographs m.de >s reasonably .mall m 
relation to the number of pictures m the book 

7. Students make copies of copyrighted mate- 
rial on coin-operated photocopy ma- 
chines located in the library If a student 
does more copying than is lawful, is the 
library liable for copyright infringe- 
ment'' 

No not it the machint'- are unsupervised, 
provided ea.h machine dispKns a not.e that the making of 
, .opv mav be .ubieet to the copyright lau The student 
makmg the copies vvould be hable tor copyright infnnge- 
men*. hovsever. it his or her copying exceeded fair use 
I Sec 108 ;t; ■!! and \ 

8 An academic library has no to'n-operated 
copying machines but instead runs a 
copy center where students may order 
copies of material, in the library Any 
problems with this system^ 

There could be Unlike the situation in c,uestion 
- above, the libra, y and or it^ empk-ye. s .ould bo liable for 
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copyright infringement here unless certain precautions 
are taken First, the law requires that the library "display 
pr{)minently" at the pKue where orders lor copus are 
received, as well as on the order form, "a warning of 
copyright in accordance with requirements that the 
Register of Copyrights shall prescribe by regulation " 
Also, the C( pv made must become the property of the user 
who requests it and the libr.iry must be unaware that the 
copy would be used for anv purpose other than private 
study, scholarship, or research Provided these require- 
ments are met, the library may make for its users copies of 
artkles or cvterpts (Section 108 Idl as limited by 108 
or copies of entire vvvirks when a vvtirk is out of print and 
an unused topy is not available at a fair price (Section 
108 lei) 




^ A college hbrary buys d new art history book 
containing high-c^uality color plates 
famous works of art At the request of a 
tea.her, the library/media center makes 
slicies oi [wo or three colt>r plates in the 
bt>t>k for use jn an art appreciation class 
is this allowable^ 

\es this I. authon/ed bv Sectitni 108 (h), but 
the tildes must btcome the pr(^pertv oi the person v\ ht> 
retjiirsted tiu-fTi in this tasc the te.uher 
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10 A college library has purchased 12,000 art 
slides from commercial sources and 
wishes to microfilm them in order to 
make the collection browsable by 
students and faculty. The microfiche 
are placed on the shelf and when a 
student wishes to browse the works of 
Picasso, he or she uses the microform 
and then requests the slide he or she 
wants from the slide collection. Is this 
permitted? 

No This IS no different from .i library's buying 
,„H. of an enc^.lopedi. and then photocopying the 
whole set .0 a. to have ' the collection browsable ' This .s 
ilearlv an infringement 

11 In the general conditions applicable to all 
types of library copying, what is meant 
by the phrase "the collections of the 
library are open to the publi-"? Does 
this mean that every school library 
must act as a branch of the public 
library in order to qualify for any 
copying privileges? 

No The provisi.H. was designed principally to 
.,pplv to libraries in commercial enterprises Ih^ requirc- 
Z^t IS that a library's collection be open to the public or 
.,va.lable to outside researchers in speciJ'./ed fields 
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PENALTIES AND 
INFRINGEMENTS: 
BURDEN OF PROOF 
AND REMEDIES 
FOR INFRINGEMENT 



A. WHAT DOES THE LAW PROVIDE? 

For the first time in copyright law and practice, 
the law includes a provision which shifts the burden of 
proof from a teacher or librarian who has innocently in- 
fringed copyrighted materia! tc^ the copyright owner In this 
respect, furthermore, the court cannti* ^besb damages or 
other money penalties against the inncKently infringing 
teacher or libraru^n 

This provision was long sought by the educa- 
tional cc^mmunitv With the precarious nature of fair use 
in the 1^0^ Lvv— and tc> a lesser degree in the new 
law — there understandably has been an uneasiness among 
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> I L Uvf fhpv exceed the hounds of fair 

teachers dnd librari.ins le^t thev extti 

use unwittingly , 

Section 304(c).:. of the new law provides 

Thcu-ui.^luill M-rnf ...Uu.orv danu.e. m any uim- 
.h.re an intr.n,. b..|...d .>nd had re...n.b e 
.round, tor bche^n, .ha. Wi.her u.e ot .he 
,,,,n,h.edwork tair u.e under .eUion .0. if 
intnn.ei ... an en^ployee or a.en. of a 
,,,„prot,.ediK,i.,onahn,.i.i..i.n,l.V- or archive. 

.„h,n .he .ope ot h. or h.r ..plovnen 
,,ho or .iKh n,..i.u..on, hbiarv, or archive, i.selt 
.hKh, .ntr,n.edbvreprodiK,n..hework m cop,e3 
phonore.ord. oMiOapublu b, oad.,,..:n. en.i v 
,„h.ho, aper^on .ho, a. a le^ular par, ot . e 
,,.„prot,. ac,i.,..e. o. apublu broadcas.in, en.i.y 
,n.r.n..dbspe^.orm,n« a published nondran.a.ic 

,,..r,ir or b. rcprodiKin. a .ransi.i.Mon 

,,.„ran. .n.bodun. a p.rton.a,ue o. such a work 
Section 504 of the Hou.e Report, ■Damages 
,nd Prof..;,- .tates the intent.on of the law in this way 
,„ .Jdi.ion .o .he .oneral inioc.n, infringer' 

pro.., liu...:) deals wi.h.h. .pecia s„ua.ion 

.eachers, l.br.irian. arc hivM. and public broad^ 

..U.rs, .nd.heoonprot."-"'^"--^''^^-''^"''^' 
Section 50, UH:M-v,des. .ha, where 

'.uch a person o. in..,.ci.io.i inlnn.es .opvrigh.ed 
...U.r.a! ,n .he hones, belief .ha. what .hey were 
ao.n.cons,„ci,eU,. use, .he cour, .s pieduded 



QUESTION'S TEACHERS AND LIBRARIANS ASK t)5 



from av\arding.Tnv btaUitorv damages It is intended 
that, in ^a^es in\olvin>^ this provision, the burden oi 
prooi with respe».t tu the de^endant's >;ood huth 
should rci.t on the plaintitt 

B. QUESTIONS ABOUT PENALTIES AND 
INFRINGEMENTS 

1. Is a teacher or librarian who innocently 
infringes the law subject to the same 
penalties as those levied against com- 
mercial infringers? 

No \s noted earht^r, the new law bhl^ts the 
burden oi proo^ hotn a te.^eher or hbrarian who hab nino- 
tentiv inirin>;ed copyrighted materials to the topynght 
owner, and the L<nirt wuii.ot av\ard statutory damages 
aga nst the teacher or librarian 

2 Does the same provision apply also to school 
librarians and other instructional spe- 
cialii^ts^ 

\es Fhe House debate on the copyright bill 
tonhrms that the concept of "teacher" m '^Hts provision of 
the law and m the guidelines on print materials which 
were negotiated between publishers, authors, and educa 
tors IS intended bv C ongress to be defined broadly and to 
include 'mstruitional specu^dists vvorking m cnr^^ultation 
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with actual mstruLti)rb " This, of course, -.vould include 
bchoo! libra nan b 

3. Does the same thing hold true of all 
librarians? 

>es Section 504 (c) (2^ .st<ites th<it "the court 
bhall remit htdtutorv d.ini.i>;es in <inv c<ise where an 
infringer belie\'ed ^ind h^id re^isnn.ible >;roundb for 
behevin>; thdt his her use ot the cop\ righted work was a 
tciir use under section 107, if the infringer was (i) an 
employee or .igent ot .i nonprofit edui.Uion.il institution, 
hbtciry v-r archives .u ting wtthin tht s<.ope o^ hu, or her 
empKnment 

4 !n theca^eof an infringement, vvhovvcnilclbe 

bued the ttMcher or librarian, the 
bchooL the prineip^iL the superinten- 
dent, or the ir'chocil bcvird? 

C k'tirlv , the te.ic her or librarian con be sued, but 
the school district niav also be sued ] he person who does 
the infringii^g is tfie/'^/^^/i offender 

5 Can one assume that the teacher or librarian 

\^ entitled to a first infringement under 
the presumption c^f innocence^ 

\o Fr(UjU(MK\ o\ the use is not one c)f the 
I riteria Rather, it is the^ krovvin^ The teac her or librarian 
wtuild know whethc»r he she infringed innocently or 
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knowingly In the fmal analysis, however, the pubhsher 
has to show it was not an innocent infringement 

6. What are the penalties if the court finds the 
teacher knowingly infringed the copy- 
right? 

Under the new law, and except for the mno- 
cent-mfrmger provision, copyright infringement can 
result in an injunction against further violations, im- 
poundment of wrongfully duplicated materials, actual 
damages suffered or "statutory" civil damages of not less 
than $250 and no more than $10,000 per violation, and 
assessment of attorneys' fees If the violation is extraordi- 
nary, thv statutory damages can be increased to $50,000 
For willful violations undertaken for financial gain, 
criminal penalties also tan be levied First offenders may 
be impriboneJ for up to one year and fined up to $25,000 
m addition to all the civil penalties jUst enumerated 
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Epilogue 



Teachers and librarians have worked diligently 
during the past decade to obtain a copyright law that would 
ensure access to information without harm to publishers 
and authors Congress has now passed a law that seeks to 
strike such a balance Educators have the professional 
responsibility toexamine their own teaching-learning prac- 
tices in light of the new law to make certain these practices 
conform to the guidelines and the provisions of the new 
legislation This will not be an easy task What we are 
asking, in one sense, is- that many of our mos^ creative, 
brightest, and most energetic members curtail and cut back 
on what they have been accustomed to doing over the 
years Because they have not been challenged in the courts 
or even by publishers, these uses of copyrighted materials 
by teachers and librarians have in mciny instances become 
"eustomary' uses We urge our members to make every 
effort to live within the law and to encourage students to do 
the same, m view of the reasonableness of the guidelines 
which have been negotiated between the parties con- 
cerned 

At the same time, we implore copyright pro- 
prietors to exert understanding, tolerance, and goodwill, 

er|c 
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combined with a willingness to take one step at a time it 
would be extremely unfortunate if publishers were rigid m 
their interpretation of the law and in their public ex- 
pressions This would make even more difficult the enor- 
mous task both sides of the controversy will face in 
"learning to live with the law " As the Register of Copy- 
rights so succinctly phrased it at a recent meeting, "At this 
point we don't need an atmosphere whereeveryone tries to 
sue everyone else'" 

In short, what is required on both sides in the 
public interest is a spirit of reasonableness and fairness to 
others To the degree that teachers, librarians, and other 
instructional specialists tan defend their practices as 
reasonable, to that degree are the courts likely to protect 
them Likewise, to the degree that copyright proprietors 
avoid making unreasonable ar.d inflexible demands upon 
users, to that degree are teachers and librarians likely to 
redouble their efforts to \\\ c within the letter as wf-ll as the 
spirit of the lav\ Integrity is asked of the teacher and libra- 
nan, trust Is aske 1 of the author and publisher 
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Ap pendix A 
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JOINT STATEMENT OF POLICY 

School Rerecording of Public and 
Instructional Television Programs 



With the increased capability for off-air rere- 
Lordmg o\ educationally useful television programs for 
replay at times lonvcnient to classroom scheduimg, it is 
important to school systems that public and instructional 
programs be available for classroom playback, closed- 
circuit display and other school exhibition modct, contem- 
poraneiiusly with local station broadcast Content copy- 
right and other legal limitations, however, often dmand 
that the use of such program rerecordings be controlled in 
a manner LtMisistent with original television broadcast 
authorization 

Actotdmgly, the below signatory agencies have 
)omtly agreed i^n the general policy of authorizing 
supplemental school rerecordings of public and instruc- 
tional television programs distributed by them for local 
ETV and other educational broadcast, solely on condition 
that 
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1 School rerecordmgs may be made only ' y 
students, teachers, and faculty or staff members m an 
accredited non-proht educational mstitution, 

2 School rerecordmgs will be used solely for 
classroom, auditorium or 1 ^oratory exhibition m the 
course of classroom instruction or related education^M 
activities, 

3 School rerecording': will be u^td only in the 
educational institution for which made, and will not be 
given away, loaned or otherwise made available outside 
that educational institution, 

4 School reretordmgs will bf used only during 
the seven-day period of local ETV and other educati'/nal 
broadcast licensed by the distribution agency, and will be 
erased or destroved immediately at the end of that seven- 
day period except to the extent specifically authorized m 
writing in advance by the distribution agency 

The :>{gnatorv agencies have agreed that this 
supplemental school rerecording authorization will be 
applicable to all pjblic and instructional programs 
distributed bv them, excluding only those prohibited by 
reason of produ^ion or distribi -lon riglits restrictions 

PUBLK. BRcnDCASTlNG SERVICE 

GREAT . lAIN'S NATIONAL INSTRUCTIONAL 
FF.LEV IblON LIBRARY 

PUBLIC TELE\'lSlON LIBRARY 

AC.ENCY FOR INSTRUCTICW AL TELEVISION 
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Appendix B 



PFlOTOCOPMNC.-iNTERLI'^RARt 
ARRANCiEMENTS 

(Excerpted from riouse Report ^4-1733) 



introduction 

Sub^eiiioii 108 {^) (2) ot the bill denls, nmoii>; 
othf. inv;s, with liriutb on mtfthbrarv iUrcin>;emonth f(ir 
photou^f-v uig It prol (bits svsteniatu photc><:opying ot 
tv>p\ ri>^htod mattnaU but permit..^ .nterhbiiUV <urong(*- 
ments ' that do not ha\t\ a^. their piupuse or effcj.t, that 
the hbrar\ or arthue^ receuin>; h topies or phono- 
rei^t^rds U>r distribution dues \\\ suth a>;gr, gate 
qua 'ties as {(i -ubstitute for a substnption to or 
purifiasr of sut h v\ork 

The National Coninii^^ion on \t v\ Tethnolo>^i- 
lal I'st's p[ C op\n5L;hted V\orks ottered lU ^',ood off^es to 
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the House and Senate sulxommitteeb in bringing the 
interested parties together to see agreement Lould be 
reached on what a realistK dehnition would be of "buch 
aggregate quantities" The Commission consulted with 
the parties and suggested the interpretation which 
follows, on which there has been substantial agreement by 
the principal librarv, publisher, and author t^rgani/ations 
The CommiSbK>n t^or^.siders the guideline^ vvhich follow to 
be a workable and tair interpretation of the intent the 
proviso portion of subset. tion 108 (g^ t2) 

1 hese guidelines are mti^nded to provide 
guidiinie m tht* application c>f ^t'ction Id^ to the most 
frequent Iv encountered interlibrarv . ^ " a library's 
obtaining trnm anotht*r librar\, m litu mterlibrary loan, 
copies of artitk's trom reLili\eK recent ir^sue-^ (^f pcrivK^'- 
cals — thost' published v\ithin five \ears prior to the date of 
the request 1 he guidelines dc> not speutv what aggregate 
cjuantitv ot copies of an artRle c>r articles published in a 
periodical, the issue date of whuh is more than five years 
prior to the date wheii the rei]uest for the t^opy thereof is 
n)adt\ ^.onstitutes j si bstitute tor a b>ubsc riptuin to such 
pe'-ioJual The meaning ot the pto\i-o to subset^tion 108 
fg) (2! in such lasi' is to Kiti e mtrr^ etation 

I he point has been made that the present 
prai tue ir. ii^terljbr.ir\ K)ai . and use >f photcKc^pu*s m lieu 
i>f loans mav be suppieint-ntcd, or even late,v'l\ repLued bv 
J -^vstem m v\hn.[T on*' or moii* aeciuies or institutions, 
public or private e^l-t tor the spcutK purpc^st- nt 
prv>\ idinK a u'ntral --ource tor pnotcuopies 0\ course 
these I'.nuleliiU'- wiHild not ap{ \ to -^uch a situation 



Guidelines for the Proviso of 
Subsection 108 (g) (2) 

1 As used in the proviso of subsection 108 (g) 
(2), the words " such aggregate quantities as to 
substitute for a subscription to or purchase of such work'' 
^hall mean 

(a) with respect to any given periodica! (as 
opposed to any given issue of a periodi- 
cal), filled requests of a library or archives 
{,\ "requesting entity") within any ca- 
lendar year for a total of six or more 
copies of an article or articles published m 
5>uch periodical within five years prior to 
the date of the request These guidelines 
specifically shall not apply, directly or 
indirectly, to any request of a requesting 
entity for a copy or copies of an artich^ or 
articles published m any issue of a 
period'cal, the publication date of which is 
more than five years prior to the date 
w*hen me request is made These guide- 
lines do not define the meaning, with 
respect to such a request, of " . such 
aggrf*gate quantities as to substitute for a 
sub. ription to jsu.h periodicalb] " 

(b) With respect to any other material 
described m subsection 108 (d) (including 
fiction and poetry), filled requests of a 
requesting entity withm any calendar 
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year for a total of six or more copies or 
phonorecords of or from any given work 
(including a collective work) during the 
entire period when such material shall be 
protected by copyright 
In the event that a requesting entity- 
la) .hall have in force or shall have entered 
an order for a subscription to a periodical, 

or 

(b) has w.thm Its collection, or shall have 
entered an order for, a copy or phono- 
record of any other copyrighted work, 
material from e.ther category of which it desires to obtain 
by copv from another library or archives (the supplying 
entitv ). because the material to be copied .s not 
reasonablv available for use bv ^h. requesting entity itself, 
^hen the 'fulfillment .f such .cquest shall be treated as 
though the requesting entitv made such copy from its ov.n 
collection A library or archives may request a copy or 
phonorecord from a supplying entity only under those 
ur.umstances where the requestmg entity would h-e 
been able, under the oth.r provisions of section-108, to 
.uppK such copy from materials in its own collection 

.No request for a copy or phonorecord of any 
nnUT.al to vvhah these guidelines apply may be fulfilled 
bv the supplving entity unless such request is accompanied 
S,. , representation by the requesting entity that ttie 
'reouest was made ,n .onu -mity vMth these guidelines 

I The requesting entitv shall maintam records 

O of all requests made bv it for copies or phonorecords of 
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any materials to which these guideline, apply and shall 
ma.ntam records ot the hilfillment of .uch re.juests, which 
records shall be retained until the end of the th, J 
complete calendar year after the end of the calendar vea. 
m which the rcspect.ve request shall have been made 

3 As part of the review provided for m 
subsection 108 .,1, these guidelines shall be reviewed not 
later than f,^e years t^om the efteiti^e date of this bill 
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